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DETAILED ACTION 

1 . This action is in response to applicant's amendment received on 1 1/21/2007. 

Allowable Subject Matter 

2. The indicated allowability of claims 1 1 1 and 127 is withdrawn in view of the newly 
discovered reference(s) to Terry (U.S. Patent 1,121,053). Rejections based on the 
newly cited reference(s) follow. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 1, 53, 70, 90, 93-95, 97-100, 104-109, 1 1 1-1 13, 1 15-1 17, 119-121, and 
123-127 are rejected under 35 U.S.C. 103(a) as being unpatentable over Altobelli (U.S. 
Patent 5,683,406) in view of Terry (U.S. Patent 1,121,053). 

Regarding claims 1 , 53, and 70, Altobelli discloses a device comprising a 
generally planar blade having a first end and a second end separated by a middle 
section intermediate the first end and the second end of the blade, wherein the first end 
includes a cutting edge and an opening capable of allowing bone shavings to pass 
through and the middle section having at least one outwardly extending lobe, a 
collection chamber including a bottom, sidewalls, an endwall, and an upstanding 
retention member (36) capable of securing the at least one lobe of the blade to the 
collection chamber, and an elongated handle coupled to the end of the collection 
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chamber as discussed in the previous office actions. Regarding claims 90 and 112, 
Altobelli discloses a device wherein the collection chamber comprises a mixing area 
capable of mixing the bone shavings, blood, and other constituent graft materials. 
Regarding claims 97 and 119, Altobelli discloses a device wherein the blade comprising 
stainless steel. Regarding claims 98-100 and 120, Altobelli discloses a device wherein 
the blade Includes a pair of opposing lobes disposed adjacent a longitudinal slot. 
Regarding claim 104, Altobelli discloses a device wherein the second end includes a 
protrusion capable of being used for extracting the blade from the collection chamber. 
Regarding claim 106, Altobelli discloses a device wherein the upstanding retainer 
mechanism (36) includes a first cam surface, a second cam surface, and a ledge 
portion, wherein the ledge portion is capable of maintaining at least a portion of the 
blade in contact with a top surface of the collection chamber. Regarding claim 107, 
Altobelli discloses a device wherein the ledge portion Is spaced from the top surface a 
distance approximately equal to the thickness of the blade. Regarding claims 108 and 
126, Altobelli discloses a device wherein the sidewalls of the collection chamber support 
the first end of the blade. Regarding claim 109, Altobelli discloses a device wherein the 
collection chamber further Includes a stabilization member (100) capable of restricting 
rotational movement of the blade. Regarding claim 121, Altobelli discloses a device 
wherein the blade includes a pair of opposing lobes adjacent a pair of hold-down tabs 
(36) formed on the collection chamber. Altobelli fails to disclose the blade member 
being a unitary member, it is noted that the Altobelli device comprises several parts, i.e. 
the blade and blade cover, which are rigidly secured together as a single unit. 
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Therefore, the constituent parts are so combined as to constitute a unitary whole or 
structure. In re Larson, 144 USPQ 347 (CCPA 1965). 

Regarding claims 93-95 and 115-117, Altobelli discloses a device wherein the 
collection chamber is formed from a surgical grade material that is preferably in part 
transparent. Altobelli fails to disclose the material being stainless steel or a polymer. It 
would have been obvious to one having ordinary skill in the art at the time the invention 
was made to manufacture the device of Altobelli from stainless steel or a polymer, since 
it has been held to be within the general skill of a worker in the art to select a known 
material on the basis of its suitability for the intended use as a matter of obvious design 
choice. In re Leshin, 125 USPQ 416. The examiner believes that it is further obvious to 
form the part from a surgical grade plastic material since the reference discloses a 
preferred embodiment wherein the chamber is at least partly transparent. 

Further regarding claims 1 , 53, 70, 111 , 1 23, 1 25, and 1 27, Altobelli fails to 
disclose a device further comprising a stopping/retaining mechanism. Terry teaches a 
device comprising two elements including a stopping/retaining mechanism, wherein the 
stopping/retaining mechanism comprising the second end of a first element includes a 
pair of cantilevered spring elements (8 and 9) and the second element includes a pin 
(14), wherein the cantilever spring elements and the pin cooperate together in order to 
provide a simple and safe form of coupling two elements. It would have been obvious to 
one having ordinary skill in the art at the time the invention was made to manufacture 
the device of Altobelli further comprising a stopping/retaining mechanism in view of 
Terry in order to provide a simple and safe form of coupling two elements. 
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Further regarding claims 1 1 1 and 127, tlie combination of Altobelli and Terry 
disclose a device wherein the cantilever spring elements form tension cam surfaces 
capable of engaging the pin. 

5. Claims 86, 88, 92, and 1 14 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Altobelli (U.S. Patent 5,683,406) in view of Terry (U.S. Patent 
1,121 ,053) further In view of Hutson (U.S. Patent 3,299,51 1 ). 

Regarding claims 86, 88, 92, and 114, the combination of Altobelli and Terry 
disclose the invention as claimed except for the elongated handle portion being coupled 
to the collection chamber through a flexible joint. Hutson teaches an assembly wherein 
an instrument is connected to a handle by means of a swivel joint in order to allow the 
operator to readily turn the instrument in any direction (column 1 lines 42-51 ). It would 
have been obvious to one having ordinary skill in the art at the time the invention was 
made to manufacture the combination of Altobelli and Terry with a swivel joint between 
the handle and the collection chamber in view of Hutson in order to allow the operator to 
readily turn the instrument in any direction. 

6. Claims 86, 88, 91, 92, 96, 1 13, 1 14, and 1 18 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Altobelli (U.S. Patent 5,683,406) in view of Terry (U.S. 
Patent 1,121,053) further in view of Castaneda (U.S. Publication 2003/0074014). 

Regarding claims 86, 88, 92, and 114, the combination of Altobelli and Terry 
disclose the invention as claimed except for the elongated handle portion being coupled 
to the collection chamber through a bendable joint. Castaneda teaches an assembly 
wherein an instrument is connected to a handle by means of a bendable joint in order to 
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allow the instrument to articulate relative to the handle. It would have been obvious to 
one having ordinary skill in the art at the time the invention was made to manufacture 
the combination of Altobelli and Terry with a bendable between the handle and the 
collection chamber in view of Castaneda in order to allow the collection chamber to 
articulate relative to the handle. 

Regarding claim 91, 96, 113, and 118, the combination of Altobelli, Terry, and 
Castaneda disclose a device wherein the collection chamber and the elongated handle 
portion are couple by a bridge of reduced mechanical strength capable of allowing the 
cutting edge of the blade to be positioned at a range of angles relative to the 
longitudinal axis of the handle portion. The bendable joint as taught by Castaneda is 
being interpreted by the examiner as the bridge of reduced mechanical strength. 
7. Claims 102 and 122 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Altobelli (U.S. Patent 5,683,406) in view of Terry (U.S. Patent 1,121,053) further in 
view of Wagner (U.S. Patent 6,099,31 1 ). 

Regarding claims 102 and 122, the combination of Altobelli and Terry disclose 
the invention as claimed except for the handle portion being connected to the collection 
chamber through a ball and socket joint. Wagner teaches using a ball and socket joint 
connector between a handle portion and an instrument portion of a surgical device in 
order to attach the handle portion to the instrument portion of the device (column 3 lines 
39-51). It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to manufacture the combination of Altobelli and Terry with a ball 
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and socket connector between the handle portion and the collection chamber in view of 
Wagner in order to attach the handle portion to the collection chamber. 

Allowable Subject Matter 

8. Claim 1 10 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

Response to Arguments 

9. Applicant's arguments with respect to claims 1 , 53, 70, 86, 88, 90-1 00, 1 02, and 
104-127 have been considered but are moot in view of the new ground(s) of rejection. 
The examiner has presented new grounds of rejection as discussed above not 
necessitated by the amendment making this office action non-final. 

Conclusion 

1 0. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892 for cited references the examiner felt were relevant 
to the application. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nicholas Woodall whose telephone number is (571)272- 
5204. The examiner can normally be reached on Monday to Friday 8:00 to 5:30 EST.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Nicholas Woodall/ 
Examiner, Art Unit 3733 



/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



